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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

PARI' S, Judge: Petitioner brings this case seeking review of
respondent’ s decision to deny petitioner relief fromjoint and

several liability under section 6015 with respect to incone

1Section references are to the Internal Revenue Code of
1986, as anended. Rul e references are to the Tax Court Rul es of
Practice and Procedure.
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t axes of $97,288% and $114,877 for tax years 2004 and 2005,
respectively.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are found
accordingly. The stipulation of facts and the attached exhibits
are incorporated herein by this reference. Petitioner resided in
the State of Mchigan at the tinme the petition was tinely filed.
Despite the fact that two notices of filing of the petition and
right to intervene were served on Sean Kelly (M. Kelly) at his
| ast known address on March 6 and August 18, 2009, respectively
and that notice was also sent to his counsel on August 18, 2009,
M. Kelly did not intervene and did not participate in the trial.

Petitioner received a bachelor’s degree in social science
fromM chigan State University in 1979. During coll ege
petitioner began dating M. Kelly, and they “partied a lot”
together. Petitioner and M. Kelly married in 1981. Petitioner
testified that she noticed M. Kelly’ s heavy drinking before and
during the early years of her marriage. She al so devel oped an
al cohol dependence.

After college petitioner worked in various sal es assi stant
positions. In 1987 petitioner started working with M. Kelly at

a brokerage and investnent services conpany, Portfolio Analytics,

2Petitioner and Sean Kelly's (M. Kelly) 2004 tax return
refl ected a mat hematical error of $97,955. The correct anpunt
shoul d be $97, 288.
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Inc. (Portfolio). Petitioner was Portfolio's office

adm ni strator who kept records, managed the office, and provi ded
client services. Notw thstanding her |owranked position in
contrast to that of her husband, who was a marketing consultant,
petitioner had an ownership interest in Portfolio, an S

cor poration.

In 1997 M. Kelly and his parents, Joseph and Suzanne Kelly
i ncor porated EPC Consulting, Inc. (EPC Consulting), a corporation
that structured early retirenent plans of teachers on the West
Coast. M. Kelly's father spun off EPC Consulting from EPC
Managenent, a conpany he founded, to give M. Kelly control over
a specific geographic area while EPC Managenent continued to
render services to its clients on the East Coast. M. Kelly
managed EPC Consulting's daily operations.

In 1998 petitioner and M. Kelly jointly purchased a hone in
M| ford, M chigan, valued at approxi mately $900,000. Petitioner
was a signatory to the nortgage.

After petitioner and M. Kelly had been married for over 28
years and had three children, they becane estranged. M. Kelly
was strong willed and very opinionated. During their marriage
M. Kelly drank heavily and devel oped a substance abuse probl em
By 2001 petitioner realized that M. Kelly had a substance abuse
probl em and that he had begun to spend nore tine in Detroit and

Canada frequenting nultiple establishnents commonly referred to
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as “gentlenen’s” clubs. She felt humliated by her husband s
pat ronage of those clubs. By 2003 or 2004 M. Kelly’s excursions
woul d | ast for several nights, and his recovery afterwards woul d
extend for a long period during which he would |ie on the couch
i mobi lized. H's substance abuse had adversely affected his work
at EPC Consul ting and eventually |l ed himto seek nedical
treatment for his addictions in 2006.

M. Kelly' s alcoholismalso strained the al ready tenuous
busi ness rel ati onship between his parents and him H's parents
di sapproved of M. Kelly' s extravagant expenses charged to the
busi ness’ account, including his first-class airline flights,
limousine rentals, |lengthy stays at |uxury hotels, dining at
hi gh-end restaurants, and use of the corporate credit card for
per sonal expenses incurred at “gentlenen’s” clubs--many of which
he failed to reinburse. An altercation between M. Kelly and his
sister further inflamed his parents. Although he knew that his
sister was pregnant, M. Kelly aggressively pushed her around
when she confronted hi mabout the “personal expenses” he charged
to the business account. Imediately after the incident his
sister had a mscarriage. Neither petitioner nor their children
w tnessed this physical altercation, and M. Kelly never used
this incident to intimdate petitioner.

Because of those problenms M. Kelly’'s parents decided to

“buy himout” of EPC Consulting and structured the buyout as a



- 5 -
severance plan.® M. Kelly was supposed to receive per the
Severance, Rel ease, and Stock Purchase agreenent* (severance
agreenent) $550, 646. 09, $417, 641, $467,746, and $205, 718° for
2003, 2004, 2005, and 2006, respectively. In 2004 M. Kelly
actual ly received a paynent of $420, 083.44,°% consisting of a
$410, 650. 09 severance paynent and a $9, 433. 35 rei nbursenent for
“addi tional expenses”. In 2005 M. Kelly actually received a
severance paynent of $393,974 because his anticipated 2005
paynment was reduced by a partial advance from his 2006 paynent.
Al t hough the paynments were nmade to himindividually, M. Kelly

i ndi cated on his 2004 and 2005 tax returns that the paynents were

SPetitioner submitted into evidence two agreenents which M.
Kelly and his parents entered into on the sane day, Jan. 1, 200S3.
The first agreenment states that M. Kelly would be hired and paid
as a consultant. The second agreenent, Severance, Rel ease and
Stock Purchase agreenment (severance agreenent), states that
Joseph D. Kelly, Suzanne Kelly, and Tinothy Bell would each pay
M. Kelly $1 in exchange for his EPC Consulting stock in addition
to maki ng severance paynents to him

“The severance agreenent contained a chart setting forth
when M. Kelly would receive his severance. EPC Consulting often
diverged fromthe paynent schedule. For exanple, M. Kelly
recei ved an overpaynment of $6,990.91 in tax year 2003, and this
paynment was deducted in the subsequent year.

SAl t hough M. Kelly was supposed to receive under the
severance agreenment a paynent of $205,718 in 2006, M. Kelly
requested that Joseph Kelly, Suzanne Kelly and M. Bell advance
t hat paynent by borrowi ng the funds froma bank. Consequently,
the 2003 and 2005 paynents were reduced by the borrowed anount,
finance fees, and interest.

5Thi s severance paynent was reduced by $6,990.91 because M.
Kelly was overpaid in the previous year 2003.
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i ncone of Sean Kelly, L.L.C. These paynents were significantly
nore than M. Kelly earned at Portfolio and constituted nost of
the incone petitioner and M. Kelly reported on their joint
returns for 2004 and 2005. Petitioner knew of the agreenent and
the actual amount of each paynent. Although M. Kelly deposited
the funds in his owmn account, he transferred funds to their joint
account whenever petitioner so requested.

Throughout the marriage petitioner was responsible for
payi ng the househol d expenses. Petitioner paid the nonthly
nort gage paynent of $5,000, the nonthly utility bill of $1, 000,
the nonthly car paynent of $1,500 for the three cars petitioner
and her children drove and the nonthly paynent for M. Kelly’'s
Corvette, the yearly private high school tuition of $8,000-$9, 000
for one of their children, and the yearly Mchigan State
Uni versity tuition of $20,000 for their oldest child. In
addition, petitioner and M. Kelly had kept a horse training and
boardi ng venture that operated as the Double K Ranch, L.L.C , and
reported over $55,500 in |osses for tax years 2004 and 2005.
Petitioner kept one of the horses after she separated from M.
Kel ly.

Despite their substantial incone petitioner knew as early as
2003 that she and her husband faced financial woes. Petitioner
and M. Kelly often were not able to afford their children’s

tuition. They had bad credit, could not get a credit card, and
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had to rely on the corporate credit card EPC Consulting provided
to pay their personal expenses.

Petitioner was responsible for providing information and
docunents to her and M. Kelly’ s accountant and witing the
checks to pay their Federal incone tax throughout the marri age.
For tax years 2001, 2002, and 2003 petitioner and M. Kelly filed
joint Federal inconme tax returns reporting bal ances due. To pay
t hose bal ances petitioner signed and remtted checks witten
agai nst her and M. Kelly's joint checking account.

As they had done for previous tax years, petitioner and M.
Kelly hired an accountant to prepare their joint Federal incone
tax returns for 2004 and 2005. The returns reported all of the
gross incone that petitioner and M. Kelly each earned from
Portfolio in 2004 and 2005. Petitioner and M. Kelly were both
enpl oyees of Portfolio in 2004 and 2005. Each spouse received
Forms W2, Wage and Tax Statenent, from Portfolio for 2004 and
2005. Their 2004 and 2005 returns also reported the substanti al
severance paynents as self-enpl oynent incone and the deductible
| osses petitioner received as flowthrough itens fromPortfolio.

For the tax year 2004 petitioner and M. Kelly filed a
joint Federal incone tax return reporting total incone of
$445,730, a tax liability of $128,934, and paynent of $21, 000.

On the basis of those figures petitioner and M. Kelly actually
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owed $97,2887 for the tax year 2004. 1In 2004 Portofolio wthheld
only $10,646. O the total incone, $356,796% was attributable to
M. Kelly' s severance paynment, $56,250 was petitioner’s wage
incone fromPortfolio, and $59,500 was M. Kelly’ s wage incone
fromPortfolio. Mst of the tax petitioner and M. Kelly owed
was attributable to the severance paynent. Nonet hel ess,
petitioner and M. Kelly did not set aside any of the severance
paynment to pay the tax due on the paynent. However, to partially
of fset the inconme attributable to the severance paynent,
petitioner and M. Kelly clained a | oss of $17,219 from
Portfolio.

For tax year 2005 petitioner and M. Kelly untinely filed a
joint Federal inconme tax return reporting total incone of
$504, 829, a tax liability of $139,619, an estimated tax penalty
of $2,168, and a bal ance due of $114,877. O the total incone,
$320, 974° was attributable to M. Kelly’'s severance paynent,

$55, 625 was petitioner’s wages fromPortfolio, and $123, 750 was

'Petitioner and M. Kelly erroneously cal cul ated and
reported $97,955 on their 2004 tax return.

8On their 2004 tax return they deducted $63, 287 of Sean
Kelly, L.L.C."s expenses fromthe paynments Joseph and Suzanne
Kelly and Ti not hy Bell nmade.

°Petitioner and M. Kelly indicated on their 2005 return
that the severance paynent was the sole incone of Sean Kelly,
L.L.C. They then reported a net profit of $345,527 after
deducti ng expenses of $48,447 fromthe gross incone of Sean
Kelly, L.L.C. They further deducted fromthe severance paynent
$24,553 of losses incurred in their horse venture.
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M. Kelly's wages from Portfolio. [In 2005 Portfolio w thheld
$26, 910 of their total wage inconme of $179,375. They did not
include a tax paynent with their delinquent return. However,
petitioner and M. Kelly did partially offset the incone
attributable to the severance paynent with the loss Portfolio
distributed to petitioner and the loss incurred fromtheir horse
venture. M. Kelly received the | ast severance paynent in tax
year 2005.

Petitioner knew the tax bal ances due for 2004 and 2005
because M. Kelly showed petitioner the returns the accountant
had prepared. Petitioner contends that she agreed to sign the
their 2004 Federal incone tax return because M. Kelly had agreed
to pay the balance due. Petitioner provided the sane reason for
her signing of their 2005 Federal incone tax return even when
their 2004 Federal tax bal ance remai ned outstanding at that tine.
However, the bal ances due were never paid, pronpting respondent
to file tax liens against petitioner and M. Kelly for the
out st andi ng bal ances due on their 2004 and 2005 returns on July
28 and Qctober 20, 2006, respectively. Although two Notices of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 with respect to the 2004 and 2005 tax liabilities were sent
to petitioner and M. Kelly on July 26 and on Septenber 29, 2006,
respectively, neither of themrequested a collection due process

heari ng.
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In 2006 M. Kelly had a rel apse and began to drink again.
After observing M. Kelly' s rel apse, petitioner recogni zed her
own al cohol addiction and began to attend Al coholics Anonynous
nmeetings. Her recovery led her to make a commtnent to nove out
of the house and inprove herself. Nonethel ess, petitioner and
M. Kelly filed a joint tax return failing to report incone of
$18,858 from Portfolio for tax year 2006, causing a notice of
deficiency to be issued. To resolve this deficiency, they filed
an anended return on May 28, 2009, reporting offsetting | osses
fromPortfolio suspended from prior years.

In 2007 petitioner was laid off fromPortfolio. The record
does not indicate whether petitioner sold her Portfolio stock.
Petitioner did not file a joint or separate return for the tax
year 2007 because she did not earn any inconme for that year. The
record does not indicate whether M. Kelly filed a separate
return for 2007

During January and February 2008 petitioner received
$125,000 from M. Kelly to pay their expenses, including their
nortgage paynents in arrears. Petitioner did not use any of that
nmoney to pay their joint tax liability for the tax year 2004 or
2005. Petitioner was unenployed until the end of February 2008.
In May 2008, at the direction of his business partners, M. Kelly

sought treatnent again for his al coholism
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On Cct ober 15, 2008, respondent received from petitioner a
Form 8857, Request for Innocent Spouse Relief, for tax years 2004
and 2005. On January 15, 2009, respondent issued a determ nation
denying petitioner relief fromjoint and several liability under
section 6015(b), (c), and (f) because petitioner failed to neet
the requirenments for relief under section 6015. The notice of
determ nation explained that petitioner did not request relief
before the expiration of 2 years fromthe date of the first
coll ection action taken against her for the tax years at issue.
In response, petitioner tinely filed her petition, seeking review
of respondent’s denial of equitable relief under section
6015(f).1°

When petitioner submtted her Form 8857 in October 2008, she
reported her gross incone as $43,200 per year and her expenses as
$69, 600 per year for two adults and one child. The two adults
identified on petitioner’s Form 8857 were petitioner and her
adult daughter, a college graduate who was enpl oyed as a
substitute teacher. Petitioner acknow edged on Form 8857 t hat
she and M. Kelly had trouble paying bills during 2004 and 2005
because their expenses equal ed or exceeded their incone.

Petitioner also stated on that formthat she was enpl oyed on

Though respondent’s determ nation denied her relief under
sec. 6015(b), (c), and (f), petitioner seeks relief only under
subsec. (f).
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February 27, 2008, and M. Kelly “[had] not worked for a | ong
time”.

Petitioner did not physically separate from M. Kelly unti
February 2009 when she noved out of their hone. In April 2009
petitioner timely filed a 2008 return with the status of married
filing separately.

In April 2009 the Appeals office reconsidered petitioner’s
request for relief under section 6015. On April 6, 2009,
petitioner submtted Form 433-A, Collection Information Statenent
for Wage Earners and Sel f-Enpl oyed I ndividuals, reporting incone
and expenses that were different fromwhat she had reported on
her Form 8857 in October 2008. The Form 433-A reflected that per
year her gross incone was $48,480 and her expenses were $48, 480.

Petitioner attached to the Form 433- A bank statenents for
3 consecutive nonths and three pay stubs stating that she
recei ved $1,632.67, $1,599.06, and $1,630.06 on February 24,
March 9, and March 22, 2009, respectively. For each of those
consecutive nonths petitioner’s total deposits always exceeded
t he wages she received. Petitioner’s January 2009 bank statenent
i ndi cates that petitioner made a total deposit of $3,687. 06,
consi sting of a $500 cash deposit on January 23, 2009, and two
check deposits of $1,541.67 and $1,632.67, on January 16 and 30,
2009, respectively. Petitioner’s February 2009 bank st atenent

i ndi cates that petitioner deposited $600 in cash on February 17,
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2009, and two checks for $1,632.67 and $1,532. 67 on February 12
and 26, 2009, respectively. Petitioner’s March 2009 bank
statenent indicates that petitioner nade a deposit of $3,599. 06,
partly in cash and partly by check, on March 16; a check deposit
of $220 on March 17; and a check deposit of $1,530.06 on March
23.

Petitioner’s bank statenents reflect nonthly expenses
including: $311.17 for “Dish Network”, $235 for Verizon
Wrel ess, and over $150 of expenses for the horse of which she
retai ned possession after she left her and M. Kelly's hone in
February 20009.

Al t hough petitioner testified that she currently has no
retirement account and her Form 433-A reflects the sane, she
reported on her 2008 tax return an |IRA account at Charles Schwab
& Co., Inc. Despite petitioner’s testinony that she had been
driving a Saturn 2000 for 10 years, the record indicates that she
drove a Ford 500 in 2005 and does not state that that car had
been repossessed. She stated on Form 8857 that she and her
husband were in arrears with their car paynents.

As of Septenber 2009 M. Kelly was evicted fromthe hone in
whi ch he and petitioner once lived, and his Corvette, which he

had purchased new i n 2004, had been repossessed.
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On Novenber 4, 2009, the Circuit Court for Gakland County,

M chi gan, issued a judgnent of divorce after M. Kelly failed to
participate in the proceedings.
OPI NI ON

The Court nust decide whether petitioner is entitled to
relief under section 6015(f).

Under section 6013(d)(3), a husband and wife filing a joint
return are jointly and severally liable for all tax for the
taxabl e year, including interest. Petitioner clains that she is
entitled to relief under section 6015(f) fromthe tax liability
reported on the joint tax returns she and M. Kelly filed for tax
years 2004 and 2005.

Section 6015 relieves a spouse of joint and several liability
in three situations: (1) If the spouse did not know or have
reason to know of a tax deficiency when the return was signed and
satisfies other conditions; (2) if a divorced or separated spouse
seeks to limt individual liability to the portion of the
deficiency attributable to himor her; and (3) in the case of a
deficiency or of tax shown on a return but not paid, if it is
i nequitable to hold the spouse liable for the tax. See sec.
6015(b), (c), and (f), respectively. This |ast provision, found
in section 6015(f), applies only if relief is unavailable to the
t axpayer under the other two provisions. Because petitioner and

M. Kelly’'s tax liabilities are attributable to nonpaynent of tax



- 15 -
as shown on the 2004 and 2005 tax returns, petitioner could not
have obtained relief under section 6015(b) or (c). See sec.

6015(b)(1)(B), (c)(1); see al so Washington v. Conm ssioner, 120

T.C. 137, 146-147 (2003). She seeks relief instead under section
6015(f).

St andard of Revi ew

The Comm ssioner nmay grant equitable relief fromjoint and
several liability if he finds that, taking into account all of
the facts and circunstances, it is inequitable to hold the
i ndi vidual liable for any unpaid tax, and if relief is not
ot herwi se avail abl e under section 6015(b) or (c). The Court’s
determnation is made in a trial de novo. See Porter v.

Comm ssioner, 132 T.C 203, 210 (2009). In cases brought under

section 6015(f), the Court applies a de novo standard of review
as well as a de novo scope of review. See id. Petitioner bears
the burden of proving that she is entitled to equitable relief
under section 6015(f). See Rule 142(a). The Court has
jurisdiction to determ ne whether a taxpayer is entitled to
equitable relief under section 6015(f). See sec. 6015(e) (1) (A).
Therefore, the Court may consi der evidence introduced at trial
whi ch was not included in the admnistrative record. Both
parties submtted evidence at trial which was not available to
respondent’s Appeals officer. The Court has consi dered al

rel evant evidence in making its determ nation.
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Thr eshol d Requi renents Under Rev. Proc. 2003-61, Sec. 4.01

Under section 6015(f) the Comm ssioner deci des whether to
grant relief according to procedures the Secretary has
prescribed. These procedures have been described in Rev. Proc.
2003-61, 2003-2 C.B. 296. Under section 6015(e) and (f)(1), the
Court will consider all relevant facts and circunstances in
determ ni ng whether petitioner is entitled to relief. As
explained in Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297-
298, in order for the Conmm ssioner to provide relief under
section 6015(f), the requesting spouse nust satisfy all of the
follow ng threshold conditions: The requesting spouse nmust have
filed a joint return for the taxable years for which relief is
sought; the requested relief nust not have been available to the
requesti ng spouse under section 6015(b) or (c); assets nust not
have been transferred between the spouses as part of a fraudul ent
schene by the spouses to hide incone or avoid tax; the
nonr equesti ng spouse must not have transferred disqualified
assets to the requesting spouse; the requesting spouse did not
file or fail to file the return with fraudulent intent; and the
incone tax liability fromwhich the requesting spouse seeks
relief is attributable to an itemof the individual with whomthe
requesting spouse filed the joint return. For reasons set forth,
the Court finds that petitioner satisfies these threshold

requirenents for equitable relief.
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Respondent denied petitioner relief under section 6015(f) on
the threshold ground that her request was untinely. The Court,
however, has recently held that section 1.6015-5(b)(1), Incone
Tax Regs., inposing the 2-year limtation period in which to
request relief, is aninvalid interpretation of section 6015.

See Hall v. Commi ssioner, 135 T.C. ___ (2010).' This factor is

not dispositive of the outcone of this case.

Saf e Harbor Requirenents Under Rev. Proc. 2003-61, Sec. 4.02

Under the safe harbor of Rev. Proc. 2003-61, sec. 4.02,
2003-2 C. B. at 298, a spouse who has net the threshold
requi renents of Rev. Proc. 2003-61, sec. 4.01, will ordinarily be
granted relief with respect to an underpaynment of incone tax
reported on a joint return if all of the followng three el enents
are satisfied: (1) On the date of the request for relief, the
requesting spouse is divorced or separated fromthe other spouse,
or has not been a nmenber of the sane household at any tine during
the preceding 12 nonths; (2) on the date the requesting spouse
signed the joint returns, the requesting spouse had no know edge

or reason to know that the requesting spouse would not pay the

U'n Hall v. Commissioner, 135 T.C. ___ (2010), this Court
adhered to its decision in Lantz v. Comm ssioner, 132 T.C. 131,
150 (2009), which had been reversed by the Court of Appeals for
the Seventh Circuit. See Lantz v. Conmi ssioner, 607 F.3d 479
(7th CGr. 2010). Appeal here lies to the Court of Appeals for
the Sixth Crcuit. See Golsen v. Conni ssioner, 54 T.C 742
(1970), affd. 445 F.2d 985 (10th Cr. 1971).
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incone tax liability; and (3) the requesting spouse wll suffer
econom c hardship if relief is not granted. Petitioner net the
first requirenent because she separated from M. Kelly at the
time of filing the petition, and they were divorced when tri al
ended. Nonetheless, she failed to satisfy the other
requirenents.

Petitioner failed to neet the second requirenent because she
had knowl edge or reason to know that M. Kelly would not or could
not pay the tax liability shown on the return. Petitioner had
actual know edge of all itens, specifically the severance
paynents, on the 2004 and 2005 returns. M. Kelly showed
petitioner the returns reporting tax bal ances due. According to
petitioner, she agreed to sign the returns because her husband
prom sed that he would pay the tax bal ances due. Petitioner
testified that she believed that M. Kelly either could be
entrusted to carry out the task or had the neans to pay the taxes
owed. Nevertheless, petitioner failed to prove that it was
reasonable for her to believe that M. Kelly would carry out the
task of paying the tax for 2004 and 2005. O petitioner and M.
Kelly, petitioner was the one responsible for handling the
finances and witing the checks to pay their tax for tax years
2001, 2002, and 2003. On the evidence petitioner presented, such
as M. Kelly's drug and al cohol addictions and his erratic

behavi or, the Court does not find that petitioner had reason to
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bel i eve, when she signed the joint returns for 2004 and 2005,
that M. Kelly would pay the reported inconme tax liabilities.
When petitioner filed her request for innocent spouse relief
she acknow edged that she and M. Kelly had experienced financi al
probl ens, that made it difficult to pay their basic household
expenses, let alone their tax liabilities. A requesting spouse’s
knowl edge of marital financial difficulties may deprive the
requesti ng spouse of reason to believe that the nonrequesting

spouse wll pay the tax liability. See, e.g., Stolkin v.

Comm ssioner, T.C Meno. 2008-211. Mreover, petitioner is an

educated person with over 20 years of experience in the financial
i ndustry advising others how to invest their noney. Surely
petitioner had reason to realize that their finances were |ikely
to prevent M. Kelly frompaying their tax. |In addition,
petitioner had knowl edge of the severance paynents M. Kelly
received in 2004 and 2005 and apparently made no effort to insist
on a tax paynent when they had access to those | arge anounts of
cash.

Last, petitioner failed to satisfy the third el enent
requi red under the safe harbor provision. The Court nust
consi der whether holding petitioner |iable for the tax would
create an econom ¢ hardship for her. Economc hardship is
defined as the inability to neet “reasonable basic living

expenses.” See sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs.
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Petitioner bears the burden of proving that paying these tax
liabilities woul d cause her an econom ¢ hardship. Petitioner
contends that her nonthly incone barely satisfies her expenses,
much less allows her to pay her tax liabilities. She fails to
carry her burden of proof in that regard. On the basis of the
bank statenments petitioner provided, it appears that her nonthly
i ncone exceeds the anmount she reported on Form 433-A. Contrary
to her testinony, her assets include Portfolio stock and an I RA
at Charles Schwab & Co., Inc. She has not shown which of the
mont hl y expenses |listed on her Form 433-A qualify as reasonable
basic |iving expenses.

Relief Under Rev. Proc. 2003-61, Sec. 4.03

If relief is not available under Rev. Proc. 2003-61, sec.
4.02, then Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298-299,
sets forth a list of factors that the IRS considers in
determ ning whether to grant relief. These factors are: (1)
Marital status; (2) econom c hardship; (3) know edge or reason to
know, (4) nonrequesting spouse’s |egal obligation; (5)
significant benefit; (6) good-faith effort to conply with tax
| aws; (7) spousal abuse; and (8) nental or physical health. No
single factor will be determ native in any particul ar case and
each is weighed appropriately. As already discussed,
petitioner’s know edge or reason to know that her spouse would

not pay the liabilities and her |ack of econom c hardship would
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wei gh against granting relief. The Court then considers the
follow ng factors to decide whether petitioner is entitled to
equitable relief.

1. Nonrequesting Spousal’'s Legal bligation

Under Rev. Proc. 2003-61, sec. 4.03(2)(a)(iv), 2003-2 C. B
at 298, one factor is whether the nonrequesting spouse has a
| egal obligation to pay the outstanding inconme tax liability
pursuant to a divorce decree or agreenent. However, if the
requesti ng spouse knew or had reason to know when the agreenent
was entered into that the nonrequesting spouse woul d not pay the
l[tability, then this factor wll not weigh in favor of relief.
See id.

Al though M. Kelly was held |iable under the divorce decree
for the tax liabilities for the tax years 2004 and 2005,
petitioner failed to denonstrate that when the decree was entered
into, she had reason to believe that he would pay them
According to petitioner’s testinmony, M. Kelly was facing
econom ¢ hardship and enotional turnmoil. M. Kelly neglected to
participate in the divorce proceedi ng, causing the circuit court
to enter a default judgnent. Therefore, this factor will not
wei gh in favor of relief.

2. Significant Benefit

It is considered a negative factor if the requesting spouse

received a significant benefit (beyond normal support) fromthe
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unpaid inconme tax liability. Petitioner used M. Kelly’s
severance paynents to support her lifestyle. Petitioner’s gross
i ncone for 2004 and 2005 was $56, 250 and $55, 625, respectively,
but the nortgage paynents al one on the hone she shared with M.
Kelly were $60, 000 per year. Add to this the $1,500 per nonth
spent on car paynents and thousands of dollars per year on
private schooling, groceries, cable television, horse expenses,
and ot her expenses. It is clear that petitioner greatly
benefited fromthe failure to pay the joint inconme taxes. The
Court concludes that this factor wei ghs against granting
petitioner relief under section 6015(f) fromthe 2004 and 2005
tax liabilities.

3. Compliance Wth Tax Laws

Anot her factor is whether petitioner has made a good-faith
effort to conply with the Federal tax laws in the succeedi ng
years.

The record is inconplete as to whether petitioner nade a
good-faith effort to conply with the Federal tax |laws in 2006 or
2007. In 2008 she made a good-faith effort when she tinely filed
areturn. On the record as a whole, the Court concludes that
this factor is neutral.

4. Abuse

The revenue procedure considers spousal abuse as a factor to

determ ne whether a spouse is entitled to relief under section
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6015(f). A history of abuse by the nonrequesting spouse nmay
mtigate the negative effect of a requesting spouse’s know edge
or reason to know.

Petitioner does not argue that M. Kelly physically abused
her; instead, she contends that she was subjected to enoti onal
abuse under M. Kelly’'s controlling behaviors and his addictions.
This Court has held that nmental and enotional abuse coul d
mtigate the negative effect of a requesting spouse’s know edge

or reason to know. See Ni hiser v. Comm ssioner, T.C. Mnob. 2008-

135. The Court finds that petitioner in her interactions with
her husband was not subjected to such enotional abuse. This
Court has hesitated, as it does here, to find such abuse where
the marital conflict has been understandably distressing but does
not significantly alter a requesting spouse’s behavior. See

Siodin v. Comm ssioner, T.C Menp. 2004-205 (finding that a

nonr equesti ng spouse’s controlling and secretive nature did not
rise to the |l evel of abuse necessary to weigh as a factor in a
requesting spouse’s favor), vacated and remanded on anot her issue

174 Fed. Appx. 359 (8th Cir. 2006); Ewell v. Conmm ssioner, T.C

Meno. 1988-265 (finding no abuse where the nonrequesting spouse
was dom neering but inflicted no physical abuse or nental
intimdation). M. Kelly may have abused illegal substances, but
there is no evidence that he threatened or intimdated petitioner

or their children, was verbally violent toward them or behaved
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i n an abusive manner towards others in front of petitioner or
their children. This factor is neutral because petitioner has
not shown that M. Kelly’'s actions negate or mtigate the
negati ve effect of petitioner’s know edge or reason to know t hat
M. Kelly would fail to pay the 2004 and 2005 tax liabilities.

5. G her Factors

Petitioner contends that Rev. Proc. 2003-61, supra, fails to
mention “the nost significant factor”, which is that petitioner
did not know of her right to file a return with the status of
married filing separately or the consequences of filing a joint
income tax return. In evaluating whether to grant relief under
section 6015(f), the Court can weigh all relevant factors,
regardl ess of whether the factor is listed in Rev. Proc. 2003-61,
sec. 4.03. After considering the factor which petitioner
proffered, the Court does not find that it weighs in favor of
granting her relief. On the basis of the level of petitioner’s
education, the anount of her control over the filing of the tax
returns, and her extensive conmunication with the tax preparer,
the Court finds this argunment unpersuasive. Even if petitioner
di d not have a conprehensive understanding of tax |aws, she had
reason to know of her joint and several liability for the taxes

shown on the joint returns. See Beatty v. Conmm ssioner, T.C

Meno. 2007-167.
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Additionally, the Court infers that petitioner failed to
satisfy any of her and M. Kelly' s 2004 and 2005 tax liabilities
when she had control over a |large sumof noney. There is no
evi dence that in 2005 petitioner ever insisted on the paynent of
their 2004 incone tax liability of $97,288 when petitioner and
M. Kelly received the severance paynent of $393,974. Nor was
any of the $125,000 she received fromM. Kelly in 2008 applied
towards their tax liabilities for 2004 and 2005. Petitioner
i nstead spent the $125,000 for other purposes. The Court infers
fromher actions that she was indifferent to her own
responsibility to satisfy the 2004 and 2005 tax liabilities.

O the eight factors, only one supports granting relief to
petitioner. Nonetheless, this test cannot be mechanically
conducted. After considering all the factors and circunstances,
this Court determnes that petitioner is not entitled to relief
under section 6015(f). Petitioner’s know edge derived from her
intimate involvenent in the financial matters of the marri age,
her know edge of her husband’ s extravagant spendi ng habits and
substance abuse, and her know edge of the protracted decline of
the marri age shoul d have put her on notice that relying on M.
Kelly to pay the outstanding taxes owed on their joint Federal

tax returns woul d be a poor choice.



Concl usi on
For the reasons stated above petitioner is denied equitable
relief fromjoint and several liability under section 6015(f).
The Court has considered the remai ning argunents of both
parties and, to the extent not discussed above, finds those
argunents to be irrelevant, noot, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




